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Any person aggrieved by this Order-in-Appeal may file an appeal or revision
application, as the one may be against such order, to the appropriate authority in the
following way."

TLT LRI T GAIETIT ST - A
Revision application to Government of India:

(1) hesid IedTed e sra=am, 1994 i €T srqd A= JaTg T ArHeT & a1 & qaes gy Hv
SU-ETET & T U & S{adta QR Terr seee seli wfe, weq aeenT, & e, oered 3,
=1t G, sfram fro waw, gwg 95, 75 Reefl: 110001 @ ¥ st =Ry -

A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4t Floor, Jeevan Deep
Building, Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944
in respect of the following case, governed by first proviso to sub-section (1) of Section-
35 ibid :

(@) =l AT gt ¥ A § 9@ G e e Rl wosTe 97 aew se § ar R
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of r:m%A loss of goods where the loss occur in transit from a factory to a
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J;il}er factory or from one warehouse to another during the course
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of processing of the goods in a warehouse or in storage whether in a factory or in a
warehouse.

(@) RT3 arex Rt g AT waer & St e o At wre % Fffwir § Swnr e g A 0]
 IRTE qeh % e & el F S Wi & arg? fFT Ty ar gewr 9 fattad g
In case of rebate of duty of excise on goods exported to any country or territory

outside India of on excisable material used in the manufacture of the goods which are
exported to any country or territory outside India.

@) = oo T AT R T v ¥ amgw (e AT e ) Rt R T A gl

In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty.
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T T e 3 T Sges, sdie ¥ gy aTie a1 wad a¢ ar o ¥ o afyfem (F2) 1998
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Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed under
Sec.109 of the Finance (No.2) Act, 1998.

(2) ?hrcflq IeqTe o (3rdfier) Remmaet, 2001 % a9 9 F siavia A yoo dear 3-8 # &
gfeat §, Ia ameer & wid steer e Ratw & @7 7w & faoge-enea wd ardler areer & <1-a
sfat & arer S emaen fhar ST FTRW 36 AT @TET § & ged Y % efasia gmr 35-3 °
e 67 3 sraTe & e & wre -6 = i 9T off g =R

The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date
on which the order sought to be appealed against is communicated and shall be
accorripanied by two copies each of the OIO and Order-In-Appeal. It should also be
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as
prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.

(3) RIS arasw ¥ a1y Sgt 6919 TR U AT WO 97 IHE FF grar ®97 200/ - G AT @
ST 3% STE} AR G o & SATET 27 ar 1000 /- i T iy sy
The revision application shall be accompanied by a fee of Rs.200/- where the

amount involved is Rupees One Lac or less and Rs.1,000/- where the amount involved
is more than Rupees One Lac.

ST Lo, Shesld SeATa Lo Qo T < rdTet 1 =ATATIEHor o qia areier:-
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) st eare o aiferfam, 1944 6 oy 35-41/35-5 % -
Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

(2) Swhred ahede ¥ gdm AT & AAET T Afier, AAAT & HATH § HHAT o, T
JeATE ook TE HATRY AT AT F0 (Fe2e) &Y 99 et NS, sgaermare § 2nd 9reT,
TEHATAT e, FEET, MTEATR, AEARTATE-3800041

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2ndfloor, Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad:
380004. In case of appeals other than as mentioned above para.

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-

3 as prescribed under Rule 6 of Central~"Excise(Appe ules, 2001 and shall be
accompanied against (one which at least shou e]:?“r {Gogmpanied by a fee of




Rs.1,000/-, Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand /
refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of
crossed bank draft in favour of Asstt. Registar of a branch of any nominate public
sector bank of the place where the bench of any nominate public sector bank of the
place where the bench of the Tribunal is situated.
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In case of the order covers a number of order-in-Original, fee for each O.I.O.
should be paid in the aforesaid manner notwithstanding the fact that the one appeal
to the Appellant Tribunal or the one application to the Central Govt. As the case may
be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4) =TT e SAtEtEw 1970 Fur /Ui ft SgEEt -1 F sfodta MeiRa fy eour o<
ST T A FTRATT Fofae i) % smer & & wedis it Uk IR & 6.50 § F7 =armes
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One copy of application or O.I.O. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed under
scheduled-I item of the court fee Act, 1975 as amended.

(5) = & el wrHe Ay R e arer it £t A o e s By s %Gﬁ‘v’ﬁm
e, FHFEIT ST [ Ue AaTahs rdiety =ranferensor (wratfafd) Maw, 1982 § Riga 2 '

Attention in invited to the rules covering these and other related matter contended in
the Customs, Excise & Service Tax Appéllate Tribunal (Procedure) Rules, 1982.

(6)  HIHT [, FealT ICUTET o o AaTert efielar =qranieenor (Rede) T I ardier & Areer
# @derd T (Demand) Ud &% (Penalty) #T 10% Q& STAT AT aTd gl greriies, srfamga“w
10 TE FUY €1 (Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86
of the Finance Act, 1994)

sl ITUTE {[oe ST FaTHY h 3T, ATiier ST e i 71T (Duty Demanded)l
(1) €< (Section) 11D 3 dga affia wfd;
(2) foraT Terq A9de wiee & Tfor;
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For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-deposited, provided
that the pre-deposit amount shall not exceed Rs.10 Crores. It.may be noted that the
pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 C
(2A) and 35 F.of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance
Act, 1994).

Under Central Excise and Service Tax, “Duty demanded” shall include:
(i) amount determined under Section 11 D;
(i1) amount of erroneous Cenvat Credit taken;
(iiij  amount payable under Rule 6 of the Cenvat Credit Rules.

(6)(i) =& smasr & Wi Srdler STTEHTr & THeT STg! {[h eT¥aT §[ea 4T qvs faered gy @ @i fhg e
IR 3R STl ere qve faariad g1 aa qve & 10% ST U< i oI @bt 2l

;ﬁ‘n/vfeW“efr a ®ve an appeal against this order shall lie before the Tribunal on
payn;renft o‘%tlo% ?5 Fhe duty demanded wheré duty or duty and penalty are in dispute,
or pen ty, ‘where jcnalty alone is in dlspute
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F No.GAPPL/COM/STP/2360/2022

39Tl 311¢2l / ORDER-IN-APPEAL

This Order arises out of an appeal filed by M/s. Swargbhumi Natures Private
Limited, 202-Chan’draprabhﬁ Complex, Mehsana Highway, Mehsana, Gujarat
[hereinafter  referred to as the appellant] against OIO No.
10/AC/DEM/MEH/ST/Swargbhumi/2022-23  dated 11.05.2022 [hereinafter
referred to as the impugned order] .passed by Assistant Commissioner, Central
GST, Division: Mahsana, Commissionerate: Gandhinagar [hereinafter.referred to

as the adjudicating authority].

2. Briefly stated, the facts of the case are that the appellant are registered with
Service Tax under Registration No. AAQCS1436BSD001 and are engaged in
providing taxable services. As per the information received from the Income Tax
department, discrepancies were observed in the total income declared by the
appellant in their ST-3 Returns when compared with their Income Tax Return
(ITR-5) and details of Forrﬂ 26 AS }‘.,fof the period F.Y. 2014-15. Accordingly,
letter/email dated 19.06.2020 was issued to the appellant calling for the details of
services provided during the period F.Y. 2014-15. The appellant did not submit
any reply. However, the jurisdictional officers considered that the services
- provided by the appellant during the relevant period were taxable under Section 65
B (44) of the Finance Act, 1994 and the Service Tax liability for the F.Y. 2014-15
was determined on the basis of value of ‘Sales of Services’ under Sales/Gross
Receipts from Services (Value from ITR) and Form 26AS for the relevant period
as per details below : | -

Table
Sr.No | Details F.Y.-2014-15
- (inRs.)
1 - | Taxable value as per Income Tax data i.e Total Amount | 1,05,31,000/-
Paid/Credited under Section 194C, 194H, 1941, 194J or .
Sales/Gross Receipts from Services (From ITR)

2 Taxable Value declared in ST-3 Returns 00
3 Differential Taxable Value (S.No-1-2) ’ 1,05,31,000/-
4 Amount of Service Tax including cess (@ 12.36%) 13,01,631/-

2.1 Show Cause Notice F.No. IV/16-13/TPI/PI/Batch 3C/2018-19/Gr.II dated
25 .016.2020 (SCN in short) was issued to the appellant wherein it was propos_ed to
demand and recover service tax amounting to Rs.-13,01,631/- for the period F.Y.

2014-15 under the proviso to Section 73 ( 1) of the Fin nee-ACt, 1994 along with
: '&@’ 2p
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interest under Section 75 of the Finance Act, 1994. Imposition of penalty was

proposed under Section 77(2), 77C and 78 of the Finance Act, 1994. -

2.2 The SCN was adjudicated vide the impugned order wherein the demand for
service tax amounting to Rs. 13,01,631/- (considering the taxable value as Rs.
1,05,31,000/-) was confirmed along with interest. Penalty equivalent to the amount
of service tax confirmed was imposed under Section 78 of the Finance Act, 1994
alongwith option for reduced penalty in terms of clause (ii). Penalty amounting to
Rs.10,000/- was imposed under Section 77(2) of the Finance Act, 1994 and l'Penalty
@ Rs.200/- per day till the date of compliance or Rs. 10, 000/- whichever is higher
under the provisions of Section 77(c) of the Finance Act; 1994.

3. Being aggrieved with the impugned order, the appellant have filed the

instant appeal on following grounds:

) They are a private iimited company engaged in the business of
construction and sale of residential buildings/houses. They are registered with
Service Tax department, filed thejr Service Tax Returns (ST-3) during the
period F.Y. 2014-15 and also paid Ser_vige Tax as assessed. During the period
they have sold completely built units/houses considering that they were
excluded from Service Tax under the exclusion clause of Seétion 66E(b)ﬂ of the
Finance Act, 1994. These facts were presented by them before the adjudicating

authority during personal hearing, but were not considered.

(i1) The SCN Wéé issued entirely on the basis of data received from
Income Tax department and without verification of facts. Further, the SCN was
despatched through e-mail only without any confirmation of its receipt. They
have promptly filed their Income Tax returns wherein they have declared all the

facts required to be declared.

(iii)  ° The adjudicating authority have confirmed the demand under Section
73 of the Finance Act., invoking extended period of time limitation. Whereas,
there was no suppression of facts or malafide intention on part of the appellant.
Moreover, the department have failed to fulfil their burden to prove and justify
the validity of invoking the extended period of limitation. In absence of the same

the

“the f{CI;\O'I;be_cNQi%Egg invalid and incorrect. In support of their contention they cited
QT sgf\-lon’ble Supreme Court of India in the case of M/s Cosmic

m./
z @
©
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Dye Chemical Vs Collector of Central Excise, Bombay reported as 1995 (75)
ELT 721 (SC).

(iv).  That the SCN was issued in violation of the guidelines issued by the
Board vide Circular No. 1053/02/2017-CX, dated 10.03.2017 issued from F.No.
96/1/2017-CX.I. The Circular categorically states that SCN should be issued
after proper verification of facts and the onus is on the department to prove the
invocation of extended period of five years. They also alleged that the SCN
dated 25.06.2020 was time barred as it was issued after the stipulated period of

five years.

(v) During the relevént period the appellant were engaged in construction
of residential scheme under the name of ‘Fort Villa Farm’. They have completed
the scheme on 25.01.2014. During the F.Y. 2014-15 they have sold some
completed units to customers and they have submitted an Income ledger account
in this respect. They also submit a ‘Completlon Certificate’ in respect of their

prOJect (Fort Villa Farm) issued by the local authorities competent for the

purpose.

(vi) The appellants are eligible for abatement in terms of Notification No.
24/2012-ST dated 20.06.2012. However, the SCN. was issued without
considering the same and although the relevant facts Weré présented before the
adjudicating authority, he did not accept these facts and cdnﬁrmed the demand

against the appellant.

(vii) As per their above submissions, since no demand of Service Tax is

| sustainable, therefore, imposition of penalty stands infruétuous. In support they
cited that decision of the Hon’ble Supreme Court in the case of Hindustan Steel
Vs State of Orissa reported as 1978 ELT (J 159).

4. Personal hearing in the case was held on 18.05.2023. Shri Arpan Yagmk
Chartered Accountant, appeared on behalf of the appellant for hearing. He

reiterated the submlssmns made in the appeal memorandum.

4.1 . On account of change in the appellate authority Personal Hearing was again
conducted on 23.06.2023. Shri Arpan Yagnik, Chartered Accountant, appeared on
behalf of the appellant for hearing. He submitted that the appellants provided

dfea Th y were _sold to various

3y f;}'

construction services of small houses in rural

4,
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F No.GAPPL/COM/STP/2360/2022

customers after completion of construction. A copy of completion certificate issued
by the Sarpanch of the jurisdictional Gram Panchayat was submitted and he

requested to set aside the impugned order.

5. I have gone through the facts of the case, submissions made in the Appeal
Memorandum, oral submissions made during the personal hearing, and materials
available on records. The issue before me for decision is whether the demand of
Service Tax confirmed alongwith interest and penalty vide the impugned order, in
the facts and circumstances of the case, is legal and proper or otherwise. The

demand pertains to the period F.Y. 2014-15.

6. It is observed from the case records that the appellant are registered under
Service Tax and during the relevant period that they were engaged in providing
taxable services falling under the category of ‘Construction of Residential
Complex service’, ‘Commercial or Industrial Construction Service’, ‘Works
Contract Service’ and ‘Other taxable services’. During the period F.Y. 2014-15
they have filed their ST-3 Returns. These facts are undisputed. However, the SCN
was issued entirely on the basis of da’;e‘treceived from Income Tax department and
without classifying the Services rendered by the appellant and the impugned order

was issued without causing any further verifications in this regard.

6.1 I find it relevant here, to refer to the CBIC Instruction déted 26.10.2021,

wherein at Para-3 it is instructed that:

Government of India
Ministry of Finance
Department of Revenue
(Central Board of Indirect Taxes & Customs)
CX &ST Wing Room No.263E,
North Block, New Delhi,
- Dated- 21*'October, 2021

To, _
All the Pr. Chief Commissioners/Chief Commissioners of CGST & CX Zone, Pr.
Director General DGGI

Subject:-Indiscreet Show-Cause Notices (SCNs) issued by Service Tax Authorities-
reg.

Madam/ Siv,

3. It is once again reiterated that instructions of the Board to issue show cause
notices based on the difference in ITR-TDS data and service tax returns only after
proper verification of facts, may be followed diligently. Pr. Chief Commissioner
< T »'j?ﬁg’ommissioner (s) may devise a suitable mechanism to monitor and prevent
Lo isSue, ofiindiscriminate show cause notices. Needless to mention that in all such
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cases where the notices have already been issued, adjudicating authorities are
" expected to pass a judicious order after proper appreciation of facts and
submission of the noticee

. Considering the facts of the case and the specific Instructions of the CBIC, I find
that the SCN as well as the impugned order has been passed indiscriminately and
mechanically without application of mind, and is vague, issued in clear violation of

the instructions of the CBIC discussed above.

7. Itis further observed that the appellants have filed their ST-3 Returns for the
relevant period and they have not received any ‘short/non duty payment nqtice’
from the jurisdictional officers. This implies that fhé appellant have made complete
disclosures before the department and the department was aware about the
activities being carried out by the appellant and these were never disputed.
However, the impugned order was issued invoking the extended period of
limitation. In this regard it is relevant to refer the decision of the Hon’ble Supreme
Court of India in the case of Cominissidner v. Scott Wilson Kirkpatrick (I) Pvt. Lid.
- 2017 (47) S.T.R. J214 (S.C.)], wherein the Hon’ble Court held that “...ST-3

Returns filed by the appellant wherein they .... Under these circumstances, longer

period of limitation was not invocable”.

7.1 The Hon’ble High Court of Gujarat in the case of Commissioner v.
Meghmani Dyes & Intermediates Ltd. reported as 2013 (288) ELT 514 (Guj.)

ruled that “if prescribed returns are filed by an appellant giving correct

information then extended period cannot be invoked”,

e Talso rely upon the decision of various Hon’ble Tribunals in following cases :

(o) Aneja Construction (India) Limited v. Commissioner of Service Tax,
Vadodara [2013 (32) S.T.R. 458 (Tri.-Ahmd.)]

(b)  Bhansali Engg. Polymers Limited. v. CCE, Bhopal
[2008 (232) E.L.T. 561 (Tri.-Del.)]

(c) Johnson Mattey Chemical India P. Limited v. CCE, Kanpur
[2014 (34) S.T.R. 458 (Tri.-Del.)]

7.2 - Respectfully following the above judicial pronouncements and comparing -

them with the facts and circumstances of the case, I find that the impugned order

O
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8. The appellants have claimed exemption in terms of Section 66E (b) of the
Finance Act, 1994. In order to have a better understanding of the exemption, the

provisions are reproduced below :

SECTION G66E. Declared services. — The following shall constitute declared
services, namely:—

(a) renting of immovable property :

(b) construction of a complex, building, civil structure or a part thereof, including a

complex or building intended for sale to a buyer, wholly or partly, except where the

entire consideration is received after issuance of cémplez‘ion-cerz‘;’ﬁcate by the

competent authority. :
Explanation.— For the purposes of this clause,—

(I} the expression “competent authority” means the Government or any authority

authorised to issue completion certificate under any law for the time being in force

and in case of non-requirement of such certificate from such authority, from any of
the following, namely :—

(A) architect registered with the Council of Architecture constituted under the

Architects Act, 1972 (20 of 1972); or

(B) chartered engineer registered with the Institution of Engineers (India); or

(C) licensed surveyor of the respective local body of the city or town or vzllage or

development or plannmg authorzty,

(1) the expression “construction” includes additions, alterations, replacements or

remodelling of any existing civil structure;

8.1 In terms of the above legal provisions buildings sold after obtaining of
Completion certificate stands exe'mpted‘ from  Service Tax. Explanation (I) (c)
further specifies that the Certificate may be obtained from either a surveyor or any

local body of the city ortown or village or development or planning authorify.

8.2 The appellant have contended that they were engaged in the services of
construction of small houses in rural area and they have received the whole
consideration after the issuance of com_pletion. certificate from the competent
authority. They have made these contentions before the adjudicating authority
during the personal hearing. Further, in this regard, they have produced Certificate
dated 25.01.2014 issued by the ‘Sarpanch’ of the local Gram Panchayat in
Rajasthan evidencing the date of completion of the project as 25.01.2014. They
have also produced Income Ledger for the period F.Y. 2014-15 evidencing the
i‘eceipts against sale during the period. A samplé copy of Sale Deed dated
24.09.2014 was produced by them in respect of one of the sale proceedings of a
house constructed by them alongwith receipt of registration of the land and
building. All the above documents confirm that :

o The appellants were engaged in the services of construction of residential

Page 9 of 10
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e The completion of the said residential complex was certified by the
competent authority on 25.01.2014.
e Sale of the houses constructed by the appellant in the complex have taken

place after 25.01.2014.

8.3 It is evident from the above that the appellants were engaged in the services
of construction of small houses in rural area and they haﬁze received the whole
consideration upon sale of these houses after the issuance of completion certificate
from the competent authority. Therefore in terms of Section 66E (b) of the Finance
Act, 1994 they are eligible for exemption from Service Tax. These facts further
indicate that the demand was indiscriminately confirmed by the adjudicating
authority without considering the submissions made by the appellant. These
shortcomings in the impugngd order have rendered it a non-speaking order and

legally unsustainable and is liable to be set aside.

9. In view of the above discussions I am of the considered view that the
findings of the adjudicating authority are not legally sustainable which were
arrived at without examining the submissions and documents produced by the
appellant, which is in violation of the principles of justice and is liable to be set
aside. Further, the documents produced by the appellants confirm the facts

discussed supra. Accordingly, the impugned order is to be set aside.

10.  Accordingly, the impugned order is set aside and the appeal filed by the

appellant is allowed.

11.  HNEFdGaRIGeN TS TR RIZIR ISR I (TSI |

The appeals filed by the appellant stands disposed of in above terms.

(Shiv Prata%/ig;l?
Commissioner (Appeals)

Dated: M; July, 2023

Superintendent, CGST,
Appeals, Ahmedabad

BY RPAD / SPEED POST
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M/s. Swargbhumi Natures Private Limited,
202-Chandraprabhu Complex,

Mehsana Highway,

Mehsana, Gujarat

" Copy to:
1. The Principal Chief Commissioner, Cenfral GST, Ahmedabad Zone.
2. The .Commissioner, CGST, Gandhinagar.
3. TheAssistant Commissioner, CGST & Central Excise, Division. :
Gandhinagar, Commissionerate : Gandhinagar
4,

The Dy/Assistant Commissioner (Systems), CGSTAppeals ,Ahmedabad.
(for uploading the OIA) | :

Guard File.

PA File.
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